August 2, 1993

David Ki mo Frankel, Esq.
(Honme address wi thheld.)

Dear M. Frankel:

Re: Disclosure of Bar Exam nation Scores and Answers

This is in reply to your letter to the Ofice of Information
Practices ("OP") requesting an advisory opinion concerning the

above-referenced matter.

| SSUE PRESENTED

Whet her, under the UniformInformation Practices Act
(Modi fied), chapter 92F, Hawaii Revised Statutes ("U PA"), an
applicant for adm ssion to the Hawaii State Bar ("Bar") may
i nspect and copy the applicant's scores and answers, and the
correct answers, on the Hawaii State Bar Exam nation ("Bar
Exam nation"), which are maintained by the Board of Exam ners
("Board") of the Hawaii Suprenme Court ("Court™).

BRI EF _ANSWER

The Ul PA applies only to governnent records that are
mai nt ai ned by an "agency." The U PA's definition of the term
"agency" excludes records relating to the "nonadm nistrative
functions" of the State courts. Haw. Rev. Stat. 092F-3
(Supp. 1992). Consequently, only records relating to the
adm nistrative functions of the Judiciary are subject to the
U PA s discl osure provisions.

Based upon court decisions construing a parallel provision
of the Connecticut Freedom of Information Act, Hawaii statutes
describing the adm nistrative duties of the chief justice and the
admnistrative director, and decisions relating to the Court's
exercise of its power over attorney adm ssion, we believe that
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records containing a Bar exam nee's scores, graded answers, and
the correct answers, are records relating to the
nonadm ni strative functions of the Hawaii Suprene Court.
Accordingly, we conclude that a bar applicant's right to inspect
that applicant's scores and graded answers on the Bar

Exam nation, and the correct answers to the Bar Exam nation, is
governed by | aws other than the U PA

FACTS

By |etter dated August 17, 1992, you requested an advisory
opinion fromthe O P concerning your right under the U PA to
i nspect your Bar Exam nation scores and answers. You noted in
your letter to the OP that you recently took the Bar Exam nation
and regardl ess of whether you pass or fail, you want to inspect
your Bar Exam nation scores and "what [you] did wong." W are
infornmed that you also wish to see the correct answers.

The Hawaii Suprene Court exam nes and admts as
practitioners in the State courts those persons it finds
qualified for that purpose. Haw. Rev. Stat. 0605-1 (1985). The
process of adm ssion to the Bar is adm nistered by the Board;
however the Hawaii Supreme Court maintains the "ultimate
authority . . . to oversee and control the privilege of the
practice of lawin this State." Haw. S. . R 1(a).

The Board consists of persons appointed by the Court from
nom nations submtted by the Board of Directors of the Hawaii
State Bar. Haw. S. C&. R 1(f). The Board is directed to
"exam ne into the | egal and educational qualifications of each
applicant, and his or her know edge of |egal ethics, and . . .
give a witten examnation." Haw. S. CG. R 1(f). The Board is
al so required to report its recomendations to the Court and file
the record of the exam nation with the clerk. 1d.

Rule 1(g) of the Rules of Suprene Court of the State of
Hawai i governs the Bar Exam nation. |t provides, in part, as
fol | ows:

No applicant shall be admtted to
practice until he or she has passed an
exam nation which satisfies the court that
t he applicant has the necessary Iegal and
educational qualifications . . . .

The bar examination consists of two parts, the essay
conponent and the Multistate Bar Exami nation ("MBE'). The MBE
was devel oped by the National Conference of Bar Exam ners
("NCBE") and consists of 200 rmultiple choice questions. The
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Wthin thirty (30) days after the
results of the examnation are filed by the
court any unsuccessful applicant may request
the board to allow himor her to review his
or her scores. The review shall be nade
personally by the applicant at a date, tine
and place and under such conditions
established by the chairperson of the board.

Unl ess ot herw se ordered by the court,
the files, records and proceedi ngs of the
Board of Exam ners are confidential and may
not be disclosed except in furtherance of the
board's duties under this rule; provided that
the board may without a court order release
files and records to an attorney adm ssion or
disciplinary authority or judicial selection
authority of any jurisdiction in which the
applicant is admtted to practice or seeks to
practice.

Haw. Sup. C. R 1(g) (enphases added).

As indi cated above, unsuccessful applicants may request the
Board to allow themto inspect their scores on the exam nation
However, successful applicants are not permtted to inspect their
exan nation scores on either the essay or the MBE conponents.?
Further, neither the unsuccessful nor the successful applicants
are permtted to inspect their essay exam nation answers or the
correct answers. W are infornmed by Carolyn Nicol, the Staff
Attorney of the Board, that the MBE exam nation booklets and
answer sheets are returned by the Board to the NCBE the day after
t he exam nation

DI SCUSSI ON
(..continued)
essay conponent consists of sixteen essay questions and a | egal
ethics section that conprises 40 nmultiple choice questions.

’A successful applicant may apply to the NCBE to verify if
that applicant's MBE scal ed score neets the m ni num score needed
for reciprocity in another jurisdiction. However, the NCBE wl |
not di sclose the actual MBE scaled score to a Hawaii applicant.
The MBE i nformation booklet states that "[e] xcept where
authorized by a State board of bar exam ners, the NCBE does not
rel ease MBE scores to any applicant.” National Conference of Bar
Exam ners, 1993 MBE Information Booklet 3 (1992).
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l. | NTRODUCTI ON

The Ul PA generally provides that "[a]ll governnent records
are open to public inspection unless access is restricted or
closed by law." Haw. Rev. Stat. 092F-11(a) ( Supp. 1992). Under
the U PA the term"governnent record"” neans "information
mai nt ai ned by an agency in witten, auditory, visual, electronic,
or other physical form" Haw. Rev. Stat. U0O92F-3 ( Supp. 1992)
(emphasi s added); Kaapu v. Al oha Tower Dev. Corp., _ Haw. __
No. 15775 (Feb. 25, 1993). The U PA further provides that unless
one of the exceptions set forth in section 92F-13, Hawaii Revi sed
Statutes, authorizes an agency to wthhold access to gover nnment
records, they nust be nmade avail able for inspection and copying
upon request by any person. See Haw. Rev. Stat. [92F-11(b)
(Supp. 1992).

Part 11l of the U PA entitled "D sclosure of Personal
Records, " governs an individual's access to governnent records
pertaining to that individual. Under part [1l of the U PA,

"[e] ach agency that maintains any accessi bl e personal record
shall nmake that record available to the individual to whomit
pertains, in a reasonably pronpt manner and in a reasonably
intelligible form" Haw Rev. Stat. 092F-21 ( Supp. 1992).
There are, however, exenptions to and |limtations on an
individual's right to inspect that individual's personal records.
Haw. Rev. Stat. 092F-22 ( Supp. 1992). The term "persona
record" nmeans "any item collection, or grouping of information
about an individual that is maintained by an agency. It
includes, but is not limted to. . . itens that contain or make
reference to the individual's nanme, identifying nunber, synbol,
or other identifying particular assigned to the individual."
Haw. Rev. Stat. U92F-3 ( Supp. 1992) (enphasis added).?®

Thus, the U PA applies only to information "nmai ntai ned by an
agency." Accordingly, we nust determ ne whether the requested
records contain information "maintained by an agency."

3Because an individual's Bar Exami nation scores and answers
"contain or nmake reference to" an "identifying nunber" assigned
to that individual, we believe that those records are "personal
records,"” assum ng, however, those records are maintained by an
"agency." Therefore, your request for access to your Bar
Exam nation scores and answers is properly anal yzed under part
1l of the UPA. In contrast, your request for the correct
answers is properly analyzed under part Il of the U PA, entitled
"Freedom of Information," assum ng, again, that those records are
mai nt ai ned by an "agency."
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The Ul PA defines the term "agency" as:

[ Alny unit of governnent in this State,
any county, or conbination of counties;
departnent; institution; board; conm ssion;
district; council; bureau; office; governing
authority; other instrunentality of state or
county governnent; or corporation or other
est abl i shnment owned, operated, or nmanaged by
or on behalf of this State or any county, but
does not include the nonadm nistrative
functions of the courts of this State.

Haw. Rev. Stat. 092F-3 ( Supp. 1992) (enphases added).

Al though the U PA s definition of the term "agency"
expressly includes "board[s]," it does not include "the
nonadm ni strative functions of the courts of this State." Haw.
Rev. Stat. 092F-3 ( Supp. 1992).

The U PA' s legislative history indicates that the
nonadm ni strative records of the Judiciary were excluded fromthe
U PA "to preserve the current practice of granting broad access
to the records of court proceedings," and that "the records of
the Judiciary which wll be affected by this bill are the
adm nistrative records.” S. Conf. Comm Rep. No. 235, 14th Leg.,
1988 Reg. Sess., Haw. S.J. 689, 690 (1988); H. Conf. Comm Rep.
No. 112-88, Haw. H. J. 1017, 1018 (1988); see generally, OGP Op.
Ltr. No. 90-4 (Jan. 29, 1990) ("certified drivers' abstracts are
“administrative' records of the district courts and therefore,
are ~governnment records' subject to the U PA").

In OP Opinion Letter No. 90-4 at 5 (Jan. 29, 1990), we
concluded that "the legislative history reflects that in
excl uding the "nonadm nistrative' records of state courts from
the scope of the U PA the Legislature intended that only the
adm nistrative records of the state courts be subject to the
U PA " Accordingly, as a threshold matter, we nust determ ne
whet her records containing Bar Exam nation scores and answers
constitute records relating to the admnistrative functions or
the nonadm nistrative functions of the Judiciary. |If they relate
to the nonadm ni strative functions, then access to those records
is not controlled by the provisions of the U PA and, as a
result, our inquiry is at an end.

1. ATTORNEY ADM SSI ON: ADM NI STRATI VE OR NONADM NI STRATI VE
FUNCTI ON?
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Li ke the U PA, Connecticut's Freedom of Infornmation Act al so

applies only to the "adm nistrative functions"” of the Judiciary.
See Conn. Gen. Stat. [1-18a(a) (1993). The Connecticut Suprene
Court has exanmined this provision on two separate occasions.
Because no Hawaii state court has addressed what constitutes a
record associated with the adm nistrative functions of the
Judi ci ary, substantial guidance nay be drawn from Connecti cut
Suprene Court decisions construing parallel provisions of the
Connecti cut Freedom of Information Act. See 2B N. Singer,

Sut herl and Statutory Construction U51.06 at 186 (Sands 5th ed.
rev. 1992).

In Rules Commttee of the Superior Court of Connecticut v.
Freedom of Informati on Comm ssion, 472 A .2d 9 (Conn. 1984), the
court considered whether a rules commttee of the Connecti cut
Superior Court was subject to the open neetings provisions of
Connecticut's Freedomof Information Act. In the Rules Conmttee
case, the court noted that the term"adm nistrative™ "is commonly
used to refer to a wde range of activities extending fromthe
day to day nmanagenent of an organi zation or an estate's interna
housekeepi ng functions to the conduct of the entire official
busi ness of the governnent."” Rules Commttee, 472 A 2d at 12.

The Rules Conm ttee court concluded that "adm nistrative
functions”™ exclude matters involved in the adjudication of cases
or the adoption of rules of court "that directly control the
conduct of litigation," or that "set[] the paraneters of the
adj udi cati ve process that regulates the interacti ons between
individual litigants and the courts.” 1d. at 15. The court also
stated that the term"adm nistrative functions" applies only to
"matters relating to the internal managenent of the interna
institutional machinery of the court system™ Id. at 13.
Further, the court indicated that such matters as accounti ng,
budgeti ng, personnel, payroll, scheduling, purchasing, judicial
assi gnnents, data processing, and record keepi ng were exanpl es of
“adm nistrative tasks." |d. at 14-15.

Simlarly, Hawaii statutes that describe the duties of the
chief justice as adm nistrative head of the Judiciary and the
duties of the admnistrative director of the courts provide
simlar exanples of a court's adm nistrative tasks. See Haw.
Rev. Stat. [601-2, 601-3 ( Supp. 1992).% These two Statutes

“Section 601-2, Hawai i Revi sed Statutes, provi des as
fol | ows:

§601-2 Administration. (a) The chief justice
shall be the adm nistrative head of the judiciary. The
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(..continued)
chief justice shall make a report to the |egislature,
at each regul ar session thereof, of the business of the
judiciary and of the adm nistration of justice
t hroughout the State. The chief justice shall present
to the legislature a unified budget, six-year program
and financial plan, and variance report for all of the
prograns of the judiciary. The chief justice shal
direct the admnistration of the judiciary, with
responsibility for the efficient operation of all of
the courts and for the expeditious dispatch of al
j udi ci al busi ness.

(b) The chief justice shall possess the follow ng
powers, subject to such rule as may be
adopt ed by the suprene court:

(1) To assign circuit judges from one
circuit to another;

(2) In acircuit court wwth nore than one
judge, (A) to nmake assignnents of
cal endars anong the circuit judges for
such period as the chief justice may
determ ne and, as deened advi sable from
tinme to time, to change assi gnnments of
cal endars or portions thereof (but not
i ndi vidual cases) fromone judge to
anot her, and (B) to appoint one of the
j udges, for such period as the chief
justice may determ ne, as the
adm ni strative judge to nmanage the
busi ness of the court, subject to the
rules of the suprene court and the
direction of the chief justice;

(3) To prescribe for all of the courts a
uni form system of keepi ng and
periodically reporting statistics of
t hei r busi ness;

(4) To procure fromall of the courts
estimates for their appropriations;
with the cooperation of the
representatives of the court
concerned to review and revi se them
as the chief justice deens
necessary for equitable provisions
for the various courts according to
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(..continued)
their needs and to present the
estimates, as reviewed and revised
by the chief justice, to the
| egi sl ature as collectively
constituting a unified budget for
all of the courts;

(5) To exercise exclusive authority
over the preparation, explanation,
and adm nistration of the judiciary
budget, prograns, plans, and
expendi tures, including wthout
[imtation policies and practices
of financial admnistration and the
establ i shnment of guidelines as to
per m ssi bl e expendi tures, provided
that all expenditures of the
judiciary shall be in conformnce
W th program appropriations and
provi sions of the |egislature, and
all powers of adm nistration over
judiciary personnel that are
specified intitle 7; and

(6) To do all other acts which may be
necessary or appropriate for the
adm nistration of the judiciary.

Haw. Rev. Stat. § 601-2(a) and (b) (Supp. 1992).

Section 601-3, Hawaii Revised Statutes, provides as foll ows:

§601-3 Administrative director. The chief
justice, with the approval of the suprene court, shal
appoint an admnistrative director of the courts to
assist the chief justice in directing the
adm nistration of the judiciary. The adm nistrative
director shall be a resident of the State for a
continuous period of three years prior to the
adm nistrative director's appoi ntnment, and shall be
appoi nted without regard to chapters 76 and 77 and
shall serve at the pleasure of the chief justice. The
adm nistrative director shall hold no other office or
enpl oynent. Effective January 1, 1989, the
adm nistrative director shall receive a salary of
$81, 629 a year. Effective January 1, 1990, the
adm nistrative director shall receive a salary of
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(..continued)
$85,302 a year. The administrative director shall,
subject to the direction of the chief justice, perform
the foll ow ng functions:

(1) Examne the adm nistrative nethods
of the courts and nake
recommendations to the chief
justice for their inprovenent;

(2) Examne the state of the dockets of
the courts, secure information as
to their needs of assistance, if
any, prepare statistical data and
reports of the business of the
courts and advise the chief justice
to the end that proper action may
be taken;

(3) Exam nes the estinates of the
courts for appropriations and
present to the chief justice the
adm nistrative director's
recommendat i ons concerning them

(4) Examne the statistical systens of
the courts and make recomendati ons
to the chief justice for a uniform
system of judicial statistics;

(5) Collect, analyze, and report to the
chief justice statistical and other
data concerni ng the business of the
courts;

(6) Assist the chief justice in the
preparation of the budget, the six-
year program and financial plan,

t he variance report and any ot her
reports requested by the
| egi sl ature;

(7) Carry out all duties and
responsibilities that are specified
intitle 7 as it pertains to
enpl oyees of the judiciary; and

(8 Attend to such other matters as may
be assigned by the chief justice.
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primarily describe the scheduling, financial, record keeping,
pl anni ng, reporting, and personnel activities of the Judiciary.

More recently, in Connecticut Bar Exam ning Conmttee v.
Freedom of Informati on Comm ssion, 550 A 2d 633 (Conn. 1988), the
Connecticut Suprenme Court considered whether information relating
to the exam nation of candi dates for adm ssion to the bar
constituted information relating to the Judiciary's
"adm nistrative functions." Reversing a decision of the
Connecti cut Freedom of |nfornmation Conmission,> the court
concluded that, with certain exceptions,® records associated with
t he exam nation of candidates for adm ssion to the bar were
records associated with the court's judicial, as opposed to
adm ni strative, functions:

We agree with the [bar exam ning] conmmittee
that its principal function of determ ning
whet her an applicant is qualified for

adm ssion to the bar Iis quite anal ogous to
adjudication.” This function involves the
exerci se of considered judgnent in
establishing the criteria to be used for that
determ nation, in selecting the questions for
t he exam nation and deci ding upon its scope,

(..continued)

Haw. Rev. Stat. § 601-3 (Supp. 1992).

®Connecticut's Freedom of |nformation Conmission is that
state's equivalent of the Ofice of Information Practices
("AP'). As with the OP, it is charged with the statutory duty
to review and rul e upon an agency's denial of access to
gover nnment records.

®The court conceded that some records associated with the
adm ssion of bar candidates were admnistrative in nature. For
exanple, the court said that the duty of the bar exam ning
committee to certify to the clerk of court the nanes of
successful applicants "can hardly be descri bed as adjudicative."
Bar Exam ning Commttee, 550 A 2d at 636.

"The United States Supreme Court has held that a state
suprene court's decision on a particular individual's application
for bar admssion is "judicial in nature," rather than
"l egislative, mnisterial, or admnistrative.” District of
Col unbi a Court of Appeals v. Feldman, 460 U. S. 462, 479 (1983).
See also Tofano v. Suprene Court of Nevada, 718 F.2d 313 (1983).
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in grading the exam nations, and in
establ i shing procedures designed to reduce
the effect of subjectivity on the part of the
exam ners.

The application of the standards for

adm ssion to a particular candi date, however,
I1ke the application of the lTaw to the facts
of a case, Is a function of the commttee
that nmust be regarded as essentially
judicial. Sone aspects of the adjudicative
process, however, such as the conpilation of
scores on the exam nations in a nanner
simlar to the preservation of records of
judicial proceedings in the clerk's office,
may properly be classified as adm nistrative.

We have construed the limtation to
"adm ni strative functions" of the public

di scl osure provisions of the FO A as applied
to the judicial departnment to be designed to
accommodat e, rather than infringe upon, the

i ndependence of a constitutional court in
performng its historic functions. [citation
omtted.] W have concluded that the bar
exam ning commttee, as an "arm of the
court," is performng an essentially judicial
function in deciding upon the qualifications
of candi dates for adm ssion to the bar.

Connecti cut Bar Exam ning Commttee, 550 A 2d at 635-636
(enphases added).

Additionally, a New York court has found that the State
Board of Law Exam ners exercised a "judicial function" in the
di scharge of its duties and, therefore, was part of the
"judiciary" exenpt fromthe disclosure requirenents of New York's
Freedom of Information Law ("FOL").® Pasik v. State Bd. of Law
Exam ners, 478 N.Y.S.2d 270 (A.D. 1 Dept. 1984). 1In reaching its
decision, the court first described the process which leads to
adm ssion to the bar and the Board's relationship to that

8Under New York law, only "agency" and | egislative records
are subject to the access requirenents of that state's Freedom of
Information law. The term "agency" expressly excludes the
judiciary. Pasik, at 272.
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process. The court then concluded that "[e]ach conponent part
[of the adm ssion process] is a delegated part of the judicial
process acting pursuant to the authority of the Court of Appeals
in accordance with Section 53 of the Judiciary Law, and each
performs a judicial function.” 1d. at 273.

The Pasi k court distinguished a case in which an individual
sought information fromthe Ofice of Court Adm nistration
("OCA"), which was found not to be exenpt from FO L:

The Constitution . . . created the office of
Chief Adm nistrator of the Courts. Section
212 of the Judiciary Law nmakes it plain that
his duties, and the duties of his office, are
mnisterial and admnistrative. His

di scretionary power, in contradistinction to
that of the State Board of Law Exam ners, 1S
[iTmted to functional matters and 1t 1Is
exerci sed 1 n accordance wth standards and
policies formulated by the Chief Judge of the
Court of Appeals and approved by the nenbers
of that Court.

The State Board of Law Exami ners, on the
ot her hand, has substantial discretionary
power within the anbit in which it
operates. . . . In sum it formulates and
grades one of the el enents--the Bar
exam nation--which is part of the process
whi ch | eads to adm ssi on.

the process of adm ssion fromits
|ncept|on toits culmnation is a judicial
function. W do not think that the
[egislature, by its enactnent of [the freedom
of information law], intended to interfere
with the historic relationship between the
courts and the Bar by meking available to
anyone who m ght seek the information one of
the essential bases on which admssion is
bot t oned.

Id.
I n determ ni ng whether a governnental body is part of the
judiciary, the Pasik court appears to make a distinction between
the ministerial and adm nistrative functions of the judiciary,
such as those perforned by the OCA and the "judicial functions,"
of the judiciary, such as those exercised by the State Board of
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Law Exam ners. Thus, under New York |law the OCA is not
considered to be a part of the judiciary for purposes of FOL,
despite its obvious connection to the judiciary, because its
duties are not a part of the "judicial process.”

Recently, Florida voters approved an anendnent to the state
constitution, which sets forth a right of access to the public
records of all three branches of governnent. Fla. Const. art. 1
(024. Before the adoption of this anmendnent, Florida's public
records | aw was determned to be inapplicable to the judiciary.
See Florida Ofice of the Attorney Ceneral, Governnent-in-the-
Sunshi ne Manual 133 (1993). Under the anended constitution, the
public has a right of access to records in the judicial branch of
government, with certain exceptions, including an exception for
t hose records exenpted pursuant to court rules in effect on
Novenber 3, 1992.

In Cctober 1992, the Florida Suprenme Court adopted
amendnents to the Florida Rules of Judicial Adm nistration. See
In re Arendnents to the Florida Rules of Judicial Administration
-- Public Access to Judicial Records; In re Anendnents to the
Rul es Regul ating The Florida Bar, 608 So. 2d 472 (Fla. 1992).

In its opinion, the Florida Suprene Court observed:

The amendnents to the Florida Rul es of
Judicial Admnistration are intended to
reflect the judiciary's responsibility to
perform both an adm ni strative function and
an adjudicatory function. Inits
admnistrative role, the judiciary is a
governnmental entity expendi ng public funds
and enpl oyi ng governnment personnel. Thus,
records generated while courts are acting in
an adm nistrative capacity should be subject
to the sanme standards that govern simlar
records of other branches of governnment. The
judiciary's adjudicatory responsibilities,
however, require a nodified policy toward
public inspection. W find that the
exceptions to the public access rule, listed
inrule 2.051(a), of the Florida Rules of
Judi cial Adm nistration, are reasonabl e and
necessary.

1d. at 472-473.

Rul e 2.051(a) of the anended Florida Rules of Judici al
Adm nistration lists those records of the judicial branch and its
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agencies that shall be confidential, including "all court records
presently deemed to be confidential by court rule, including the
Rul es for Adm ssion to the Bar." [Enphasis added.] Article I,
section 14 of the Florida Rules of the Suprene Court Relating to
Adm ssions to the Bar provide that "[a]ll information naintained

by the Board [of bar exam ners] in the discharge of those
responsibilities delegated to it by the Suprenme Court of Florida
shal | be confidential except as provided by these Rules or

ot herwi se authorized by the Court. Al matters including, but
not limted to, registrant and applicant files, investigative
reports, exam nation materials, and interoffice nmenoranda shal
be the property of the Suprene Court of Florida and the Board
shal | serve as custodian of all such records.” The rules further
state that "[n]o information regarding applicants' scores shal
be rel eased except as directed by the Suprene Court of Florida."

Fla. R Relating to Adm ssions to the Bar, Art. VI, Sec. 13.

Thus, the Florida Suprene Court appears to concl ude that
t hose records naintai ned by the board of bar examners in the
di scharge of its delegated responsibilities relate to the courts
adj udi catory functions and, therefore, a "nodified policy toward
public inspection” for those records is warranted.

The O P previously exam ned the neani ngs of the words
"adm nistrative" and "judicial" as they related to the functions
of the courts of this State and the definition of "agency" under
the UPA. See OP O. Ltr. No. 90-4 (Jan. 29, 1990); OGP Op.
Ltr. No. 92-3 (Mar. 19, 1992).

In OP Opinion Letter No. 90-4 at 5 (Jan. 29, 1990), we
opi ned that "nonadm nistrative records of the courts, generally
speaki ng, are those records which are provided to the court
incident to the adjudication of a legal matter before the
tribunal.™ [Enphasis added.] 1In that opinion, the OP concl uded
that drivers' abstracts were "adm nistrative" in nature, even
t hough they may report the dispositions of |egal proceedings, "as
they are a conpilation of data that does not involve the exercise
of judgnent or discretion by the court. Rather, the preparation
of a driver's abstract involves mnisterial action by the
preparer of these records.” 1d. at 5-6.

In OP Opinion Letter No. 92-3 (Mar. 19, 1992), we
determ ned that the Judicial Selection Conmm ssion ("Conmm ssion"),
which is admnistratively attached to the Judiciary, does not
exercise a judicial function and, therefore, it is an "agency"
whose records are subject to the U PA In that opinion, we
relied on a decision by the U S. Court of Appeals for the Ninth
Crcuit, which concluded that the Comm ssion's functions of
recommendi ng candi dates for judicial office to the appointing
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officials and of review ng appointnent petitions are "executive
in nature"” and "bear little resenblance to the characteristic of
the judicial process that gave rise to the recognition of
absolute imunity for judicial officers: the adjudication of
controversi es between adversaries.” Richardson v. Koshiba, 693
F.2d 911, 914 (9th Cr. 1982).

Thus, it appears that the records that were the subject of
the two O P opinion letters above di scussed were found to be
"adm nistrative" in nature, because those records did not relate
to the "adjudication of a |legal nmatter before the tribunal" or
the "adjudication of controversies between adversaries.” 1In this
matter, however, we agree with the decision of the Connecti cut
Suprenme Court in the Connecticut Bar Exam ning Conm ttee case,
that the Board's principal function of determ ning whether an
applicant is qualified for adm ssion to the bar is "anal ogous to
adj udi cation."

We believe that the Bar Exam nation records maintained by
the Board pursuant to its duties under Suprene Court Rule 1(g) do
not relate to the Judiciary's "adm nistrative" functions, as that
termis described in the foregoing Connecticut, New York, and
Florida cases and the Hawaii statutes. W agree with the
Connecticut Suprenme Court in the Connecticut Bar Exam ning
Comm ttee case that the matters associated with the adm ssi on of
attorneys primarily involve the exercise of a judicial, as
opposed to an adm nistrative, function. However, we do not
believe that all records of the Board are unaffected by the U PA.

W nerely conclude that Suprenme Court Rule 1(g) governing the
Bar Exam nation concerns matters involving the "nonadm ni strative
functions of the Courts of this State." Haw. Rev. Stat. 092F-2
(Supp. 1992).

In further support of this conclusion, we observe that the
United States Suprenme Court and the Hawaii Supreme Court have
hel d that the power to admt applicants to the practice of lawis
judicial in nature. See Ex parte Garland, 71 U S. (4 wall.) 333,
378-379 (1866) ("[t]helir adm ssion or their exclusion is not the
exercise of a nere mnisterial power [but] the exercise of a
judicial power"); In re Trask, 46 Haw. 404, 415, 380 P.2d 751,
758 (1963) ("[t]he power to regulate the adm ssion to practice

is judicial in nature and is inherent in the courts").

Accordi ngly, we conclude that records containing an
applicant's Bar Exam nation scores and graded answers, and
records containing the correct Bar Exam nation answers, are
records relating to the "nonadm nistrative functions of the
courts of this State" and, therefore, access to those records is
governed by discl osure provisions other than those set forth in
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the UPA Haw. Rev. Stat. [M92F-3 and 92F-21 ( Supp. 1992).

CONCLUSI ON

For the reasons stated above, we believe that records
contai ning an applicant's Bar Exam nation scores and graded
answers, and records containing the correct Bar Exam nation
answers, are records relating to the "nonadm ni strative
functions" of the Court. Consequently, because the U PA s
definition of the term "agency" does not include the
nonadm ni strative functions of the Court, we conclude that an
applicant's access to those records is governed by |aws other
than the U PA

Very truly yours,

M m K. Horiuch
Staff Attorney

APPROVED:

Kat hl een A. Cal | aghan
Director

MKH: sc
C: The Honorable Ronald T. Y. Mwon, Chief Justice

The Honorabl e Daniel G Heely
Chai r person, Board of Exam ners

Ann Burns, Deputy Attorney Ceneral

Sherry S. Broder, President
Hawai i State Bar Association
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